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2 United States of America 


In the District Court of the United States in 
and for the Southern District of California 


No. 2499-B.H. 


UNITED STATES OF AMERICA, 
a corporate body politic, 
Plaintiff, 
VS. 


THE ESTATE OF OLIVE WILLS WIG- 
MORE, Deceased; PHILIP GREY SMITH, 
as Administrator with will annexed of the 
ESTATE OF OLIVE WILLS WIGMORE, 
Deceased, and J. A. WIGMORE, 

Defendants. 


COMPLAINT 


COMPLAINT FOR RECOVERY OF 
INCOME TAXES 


Plaintiff complains of the defendants and alleges: 


Ai 
That the plaintiff is a corporate and sovereign body 
politic. 
bls 
That Plaintiff alleges upon information and belief 
that the defendants, J. A. Wigmore and Philip Grey 
Smith, as Administrator with the will annexed of 
the Estate of Olive Wills Wigmore are now and at 
all times herein mentioned have been [2] residents 
of the State of California, and within this judicial 
District. 
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Gis 
That Olive Wills Wigmore died on Mareh 1, 1941, 
a resident of the City of Pasadena, County of Los 
Angeles, State of California. That letters of adminis- 
tration of her estate were issued by the Probate Divi- 
sion of the Superior Court of the State of California 
in and for the County of Los Angeles in the 
probate proeceding entitled In the Matter of the 
Kstate of Olive Wills Wigmore, Deceased, Number 
203,316. 
Ve 
That the defendant, Philip Grey Smith, is the duly 
appointed, qualified and acting Administrator with 
will annexed of the Estate of Olive Wills Wigmore. 


Vi 

That the deeedent, Olive Wills Wigmore, and J. 
A. Wigmore filed a joint Federal meome tax return 
for the taxable vear 1933. That on the 16th day of 
October, 1936, the Commissioner of Internal Rev- 
enue, on his October 1986 number 3 assessment list, 
page 1, line 7, for the 18th Colleetion District of 
Ohio, assessed 1933 income taxes, together with in- 
terest thereon, against Olive Wills Wigmore and 
J. A. Wigmore, jointly in the aggregate amount of 
$2,981.27. That notice and demand for the payment 
of said tax and interest thereon was issued to said 
taxpayers, Olive Wills Wigmore and J. A. Wig- 
more, by the Collector of Internal Revenue for the 
18th Colleetion District of Ohio on October 22, 
1936 and November 9, 1936. [3] 
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Val 

That notwithstanding said notice and demand for 
payment the taxpayers, Olive Wills Wigmore and 
J. A. Wigmore and Philip Grev Smith, as adminis- 
trator with the will annexed of the Estate of Olive 
Wills Wigmore, have wholly failed, neglected and 
refused to pay said 1933 income tax or the interest 
thereon or any part thereof and that the whole there- 
of ‘is now unpaid. 

VII. 

That on March 15, 1937, the Collector of Internal 
Revenue for the Sixth Collection District at Los 
Angeles recorded a notice of lien securing the pay- 
ment of said 1933 income tax in the office of the 
County Recorder of Los Angeles County, California, 
and with the clerk of the United States District Court 
in and for the Southern District of California. 


FOR A SECOND CAUSE OF ACTION 
PLAINTIFF ALLEGES 


I. 
Plaintiff realleges and repeats the contents of 
Paragraphs I, II, [I and IV above. 


II. 

That on the 12th day of April, 1941, the Commis- 
sioner of Internal Revenue, on his March 1941 as- 
sessment list for the 18th Collection District of Ohio, 
Account #202878, assessed income taxes against 
Olive Wills Wigmore for the taxable year 1940 in 
the sum of $2,321.89, of which tax there was paid the 
sum of $580.48 on March 14, 1941, and that there now 


| 


vs. Philip Grey Snuth, et al. 


remains unpaid of said tax a balance of $1,741.41, to- 
gether with interest thereon as provided by law. That 
notice and demand for the payment of said tax was 
issued to the taxpayer by the Collector of Internal 
Revenue at Los Angeles, California, on July 21, 1941. 
[4] 

IU. 

Notwithstanding said notice and demand, the bal- 
ance of said 1940 income tax in the sum of $1,741.41 
has not been paid, and that the whole of said balanee, 
together with interest thereon as provided by law, 
remains assessed and wnpaid. 


IV. 

That the commencement of this action is requested 
and sanctioned by the United States Commissioner 
of Internal Revenue and authorized by the Attorney 
General of the United States. 


Wherefore, Plaintiff prays for Judgment against 
the defendants as follows: 


it 
For the sum of $2,981.27, together with interest 
as provided by law, on account of the unpaid income 
taxes of Olive Wills Wigmore and J. A. Wigmore 
for the taxable year 1933. 


JL, 

For the sum of $1,741.41 against the defendants, 
Estate of Olive Wills Wigmore, Deceased, and Philip 
Grey Smith, as administrator with the will annexed 
of the Estate of Olive Wills Wigmore, Deceased, to- 
ecther with interest thereon as provided by law, on 
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acecunt of the unpaid income taxes of Olive Wills 
Wigmore for the taxable year 1940. 


TONE 
For Plaintiff’s costs. 

LEO V. SILVERSTEIN, 
United States Attorney. 

K. M. MITCHELL, 
Asst. U.S. Attorney. 

EUGENE HARPOLE, 
Special Attorney, Bureau of 
Internal Revenue. 

By EUGENE HARPOLE, 

Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 15, 1942. [5] 


[Title of District Court and Cause] 


ANSWER OF PHILIP GREY SMITH, AS AD- 
MINISTRATOR WITH-WILL-ANNEXED 
OF THE ESTATE OF OLIVE WILLS 
WIGMORE, DECEASED, TO THE COM- 
PLAINT 


Comes now Philip Grey Smith, as Administrator 
with-will-annexed of the Estate of Olive Wills Wig- 
more, deceased, and, for answer to the complaint 
herein, admits, denies and alleges as follows: 


FIRST DEFENSE TO THE FIRST CAUSE 
OF ACTION: 


ae 
Said defendant admits the allegations contained 
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in paragraphs I, IT, III and IV of said cause of 
action; alleges that he is without knowledge or in- 
formation sufficient to form a belief as to the truth 
of any of the allegations contained in paragraph V 
of the first cause of action, except that said defend- 
ant admits that decedent, Olive Wills Wigmore, and 
J. A. Wigmore filed [6] a joint Federal income tax 
return for the taxable year 1933; alleges that he is. 
without knowledge or information sufficient to form 
a belief as to the truth of any of the allegations con- 
tained in paragraph VI of the first cause of action; 
alleges that he is without knowledge or information 
suffiaent to form a belief as to the truth of any of 
the allegations contained in paragraph VII of said 
cause of action. 


SECOND DEFENSE TO THE FIRST CAUSE 
OF ACTION: 


il 

That the said Olive Wills Wigmore, deceased, duly 
and regularly filed her income tax return for the tax- 
able year 1933 on March 13, 1934, in the office of the 
Collector of Internal Revenue in Cleveland, Ohio. 
That no assessment in connection with any of the 
taxes of the said Olive Wills Wigmore for the said 
taxable year of 1933 was entered by the Commis- 
sioner of Internal Revenue prior to the 16th day of 
March, 1986. 


THIRD DEFENSE TO THE FIRST CAUSE 
OF ACTION: 


aly 
The right of action set forth in the first cause 
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of action in the complaint did not accrue within six 
Tae before the commencement of this action. 


FIRST DEFENSE TO THE SECOND CAUSE 
OF ACTION: 


it 

Defendant’ admits all of the allegations in para- 
graphs 6 and III of said cause of action. 

“a JU. 

Said ‘defendant alleges that he is without knowl- 
edge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph 
LV of said cause of action. [7] 

Wherefore said defendant prays that plaintiff take 
nothing by this complaint herein; that said defend- 
ant have his costs herein and whatever other relief 
is proper. 

CLYDE R. BURR, 
Attorney for Philip Grey 
Smith, Administrator with- 
will-annexed of the Estate of 
Olive Wills Wigmore, De- 
ceased. 


(Duly Verified.) 
Received copy of the within Answer this 9th day 
of November, 1942. 


EUGENE HARPOLE, 
Attorney for Plaintiff. 


[Endorsed]: Filed Nov. 9, 1942. [8] 


pene ar Ce eee ALt lo, ~ ; 
9 

Ean selene: send metienxe ti! ny 

NCOMES FROM BUSINESS, PROFESSION, RENTS, OR SALE OF FROFERTT : | sede 656397 


For Calendar Year 1933 


‘With the Coliecter of betel Revues fev You District op ov fishww March BS, It : Laelia Gane 
PRINT MAME AND ADORED PLAINLY BELOW 


% 
«de Higuera. and Olive Fille MOOG, 


is Cone Cheech OO. Cort of Ind. 
oH (Mares sod Gamber. or rare! rome) — = 
Lend Geeugs County . Obie : 
iy 
N gt, wess poe furwg your lasabe pe CRED aL OL caer Te ee Tea ee een a Om 
Soy ee | ey oe ee 
Ty. Mew masp i perce (other aad) Fayurwn. curgem, O estes, 7 tel 
a vty) Se ote pomate de on dant, <a. 
ig Hi Feige Se ont oop tem render [] tates or berger. O Tt 
© @ your states te penpert to yuastion Lat) chant Tehoicd engineer, OSes amon 
the yeas, sinte dete ead meiuwe of change t (hemmst, wf archtast J @ map 
fx } Other prutssnsent — 
@ Pree veree eee bopt oe ceah heal ABethw a 
=— sa a a a as 
ANC OME Ammmunt comtoré Kaprases pond 
Cosnmlasines, Fora, ete. (State name nd addres of capleser) apes Sate 
- Land. Compeny, .... a. 8.100009 2 es j 
e Compeny, 3,009.00 4600 00 ”% | 
a Reelty, Company Tecmmt ection) — 30,0 a 
Profession. (Prem frheduis 4) — _ ~ 
(Ptate Lind of bene 
Notes, Corporation Bonds, ete (except (ntevest 00 tas-(ree covenant boeds) 480 600 
Covenant Binds ("pon Which « Tex wes Paid ai Source ~——_—omme ss 
Partoerships, Syndicates, Poula, ete. (State sams. eddren, ond bind of busines 
_~ 
- ‘7a 55 
¢ fru et Prem Arhetale T .0)). e 
ee ee ne mo Prem Aceeadur! 68 600 00 
or Lose from Sale of Capits) Assets (if not reported as [tem 30) em Hebetute (2) : 
reat Om a ete_itee atts ny) ee, a ee a) | 
te) Dee Cpr: sic to akan ner Fi 182 A x IMG 64 4 
aut subject to taxation under Title [ of 1932 Act 
Srl {ses ehedule ) 2 666 12 
p ivams | ro 1 . Fy 29 sa3 ait 
DEDUCTIONS 
ee can ‘ 3.613 & 
he, (Rapin io Tobe af ted of jam 1 
_II"004 00 
rd by Lew itiplssmontee See schedule 22 48I 25 
tus 13 to 18 ' 4 & _ 357 069 40 
p12. mines Item Iv: : Loas “ pice ap 
COMPUTATION OF TAX (See taatrectioe 23) 
—_" ——— . 
tir Tas thoes 2 steve ’ Loee Si Newel Ta) 2 OSS CCE nES 
fty Utende, 5 
Utes " d Waimea Te © eee ——(iti‘(i‘s*s*S*C*éit mm wwe 
Dividends mom ea -2 : I,.te & / P Sartay. Tne ot —— a 
ereonal Exception 2,509 00 SL Daten Nt buen fae a tim §o wererenn= 
. prisietste be . Bo) Mynotzue st for Cape al taney er Lee ee lala 
ce 23 1 a Pig 
7 Leaw Enewme Lay be dat Sosa F 
Normal Tha tea a seus . an ‘ 
‘ face tay It ee 
7, ea over tem country of TS © . 
fem Tf eae & Belance of Fav trem @ ine Joe mang $ seeee- aoe 
coe ul hd peetent 
eee ge eeeeas 
AFFIDAVIT 
His ret ro, inehading ie accomparstia echedih © atl etiatatneit has loon examin | | ar, a 1 the deed of ron be melee arn 


ture tuueede ta qieed fauth, fer tte tavatde year tated, paamuact tothe Revenue Act of frre acd the Natonet Indvibtrial Ka ce ver 
a treed Ur runstoe 


ee 43 cere), (Le Regen theres mel be ged re la Ws e 
7 ; ) ey Suh Sg E 
Pp += ig Hi nage = . ws oy A Mead “lg tT oe 
eee ot ws + a, —_ 
[Ath A, ! ‘ I Tete oe ; han” 
r ealmmin peering at x tm r _ Wtdrene of egreay OF —— = 


7 
ya be marked “Amended” al top af retare. ‘we and drafts Wil be accepted aaly if pasable of oa © 0 een 
, 


| ABH A va - Pe ee OLE AT. oe 


J|NDIV.. AL INCOME TAX RETURN, ““*™="="~ 


LO AAA P SE OL AcAcs “Co A 


10 


~ —— ——- 
© pace BE Tersere ORIGINAL 
Pe 3 “ 

¢ BUREAU 

* —_. CONSENT FIXING PERIOD OF UPONBEICEIV) 


co’? ASSESSMENT OF INCOME AND | TAX oa 


\ : JAN 18 1936 
mi it 42 
4 = MEVENUE 2°” 
cr fF! ceony 


In pursuance of the provisions of existing Internal Revenue Lavs 


pence Bese a ce ce . @ taxpayer 


(or taxpayers) of _Chesterland,. Geauga County. Obie... ...., and 
the Commissioner of Internal Revenue hereby consent and agree as follows: 


That the amount of any income. excees-profits. or war-profitse taxes 
due under any return (or returns) made by or on behalf of the above-named 


taxpayer (or taxpayers) for the taxable year (or years) fe) ee ee 
under existing acts, or under prior revenue acts, may be assessed at any 
time on or before June 50, 1957, except that, if a notioe of a deficiency 
in tax is sent to said taxpayer (or taxpayers) by registered mail on or 
before said date, then the time for making any ansessuent as aforesaid 
shall be extended beyond the said date by the number of days during wbioh 
the Commissioner is prohibited from making an assesseent and for sixty 
days thereafter. 


é 


e4 so Taxpayer. 
if 


‘Commiosioner of Internal Revent 


By (ItG hte “os eo” ae € 
hich a join feturn of a 


*If thie consent is executed with reapect to a year for, 
husband and sife was filed, 1t must be eigned by both spouse. except that one spouse 
aay aign as the agent for ihe other. Whenever a consent ie executed by an ageat, such 
action euat be specifioally authorized by a power of attorney, which, tr Bot previoualy 
filed, suet accompany the conseat. 

"*If thie consent 1a executed on behalf of a corporation, if shall be aigned sith the 
corporste nape, followed by the signature and title of suth officer or officera of the 
corporetion as ere red under the lave of the Staté in which the corporation is 
located to @ign for the corporation, in additioa to which the seel of the corporstioa 
gust be affized. Where the co retion has no eee], the consent must be socoapanied 


hy @ certified copy of the resolution passed by the board of dirsotors, civing the 
officer authority lo sign the conseat 


PC J & " 
aa ae ae) Cae, a, Vf as 


11 


oye 


vs. Phihp Grey Smith, et al. 


[zt] 


‘MUIADY [VUIOJUT JO IOWUOTSSTUIUIOL) 

‘ITASSOAN “L ‘SVHO ‘OLGL ‘OT 10qoJoO ‘onNUdAS{, [BULOJUT JO AUOISSIUIWOD JO 99fJFO 
‘) ‘q ‘UOLSuTYse A, 32 poyrd 
‘QAOqE SB SI IOJOT[OI 9} 0} 9[qevosieyo 
juNoWe a4} Jey} pue ‘peoetd ore s}UNOUTe Yons sowreU ssoym opsoddo suorye1od10d pue ‘suLIy “STeNplAtpul 
ay} Woly onp ere our Aq opeUt 4st] SITY} Jo Sesed Arequowojddns vy} ul poytoods sv puke pojoodtoo sev 
poreys “ayo ‘serjpeuod ‘sexe, Jo SyuNOWe oY} Jey] PUY pue ‘S}sI] oSoy} UL poytoads UOT}ROYISsL[a sAoqe oy} JO 

“a}0 ‘seyyeuod ‘soxey JO S]UOUISSesse pUe ‘SUOTJVUTULIOJEp ‘SolamMbur opeut oavy J ey} AJtyI90 Aqoroy J 


[‘STBIFTUL oTQISeTTI YIM pastopug | 


CCU i es syUSUISSEssy [PIO], 

PSCOP ULC CAL i eae cc alec TOTP RLOGLOS) rete aes ean 

CAGES E Remenham TEMOsIo gq ers : LQUOISSIUMIUOD AG epvUI S}UOTUSSESSY [PUOTIIPPV 
9€61-——1B9T EH 10q0pO— YUP OTyO JO PSC, YIST 


JSI'] JUSUISSESSY 8, LOUOISSTUIWIOD 
aBoUI}199 JUOUISSEsSy 
SZ6T ‘TZ “SnV 
“S "f) Tedouay saTjoryjdui0g Aq poaordde wi07 
IIAIOG sNUBADY [VULIJUT 
quowyredaq, AINSved J, 


TOES WO 
€ ON LIGIHXH S:HHLLINIVId 


United States of America 


12 


[sr] 


9€°6-L 10 
UVU YAM OGLE 
L6E9S9 SE6T 


SYABUIAY 


[T ‘ON eneg 


‘CEGL ‘TS ‘20d Pata :[pestopug] 


SP 00r 9€-9T-OT 93 FUT 
LG 1866 68086 


e#d 110 

Fljeg euepeseg 

®AY VAOID WSUBIO S 9CG 
o7IM pus pueqsny 
OLOUIST AN STTEAN 

SATIO ‘SIP Y SOUISTA\ “V “f 


sound MeN Wad waea aed souBTvA PIO 


C UOT BOJISSBIO) 


986l EF FOqowWO ISTT * 
X8y, su00U] 


ory I—PMIStC 


vs. Philip Grey Smith, et al. 13 
[Title of District Court and Cause. ] 
OPINION 


In this action the government seeks to recover in- 
come taxes for the years 1933 and 1940, from the Hs- 
tate of Olive Wills Wigmore. The Administrator 
with will annexed admits the liability of the estate 
for the year 1940 but alleges that the recovery for the 
year 1933 is[19] barred by the statute of limitations. 
The government contends that while the income tax 
was not,assessed until 1936, the taxpayer, Olive Wills 
Wigmore, had executed a waiver the pertinent part 
of which is as follows: 
fe “Consent Fixing Period of Limitations Upon 

. ‘Assessment of Income and Profit Tax. 


. ‘-:. Cleveland, Ohio, January 17,:1936. 
‘‘In pursuance of the provisions: of existing 
‘Internal Revenue Laws J. A. Wigmore;:a tax- 
payer (or taxpayers) of Chesterland,. Coauga 
County, Ohio, and the Commissioner of Internal 
Revenue hereby consent agree as follows s. 
‘That the amount of any income,. eXECSS; prof. 
puts, or war-profits taxes due under any, return 
(or returns) made by or on behalf of the above- 
named taxpayer (or taxpayers) for the taxable 
year (or years) 1933 under existing acts, or un; 
der prior revenue acts, may be assessed at any 
time on or before June 30, 1937, except. that, ait 
a notice of a deficiency in tax is sent to said. tax- 
payer (or taxpayers) by registered mail on or 
before said date, then the time for making any 
assessment as aforesaid shall be extended, be- 
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yond the said date by the number of days dur- 
ing which the Commissioner is prohibited from 
making an assessment and for sixty days there- 


after. 
[Seal] J. A. WIGMORE 
Taxpayer 
OLIVE W. WIGMORE 
Taxpayer 
By .d222. 2 


GUY T. HELVERING 
Commissioner of Internal 
Revenue 
By A. C. C.—January 31, 1936 
[20] 
‘‘Tf this consent is executed with respect to 
a year for which a joint return of a husband and 
wife was filed, it must be signed by both spouses, 
except that one spouse may sign as the agent for 
the other, * * *” 


The sole question for determination in this action 
is whether or not the Estate of Olive Wills Wigmore 
is bound by the above waiver. The administrator con- 
tends that inasmuch as Mrs. Wigmore is not named 
in the document she is not bound by the same, on the 
other hand, the government claims that as there was 
but one return filed in 1933 by the Wigmores, it was 
undoubtedly her intent in signing said waiver to be 
bound thereby. 

The evidence discloses that a joint return was filed 
in the year 1933 by Mr. and Mrs. Wigmore and each 
signed the same. 

While such waiver or consent is not a contract but 
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essentially a voluntary, unilateral waiver of a de- 
fense by the taxpayer, (Florsheim Bros., ete. v. Unit- 
ed States, 280 U. S. 453) at the same time, I see no 
reason why the rules applicable to the construction 
of a contract should not apply to the construction and 
affect of a waiver, (Stange v. U. S. 282 U.S. 270 at 
page 275). 

There appears to be a pausity of authorities deal- 
ing with the effect of an agreement signed by a party 
not named therein as a party, but in 6 R. C. L. page 
875, I find the following language used: 

‘(x * * Tf a contract states distinctly that 
it is between two designated parties, the fact that 
another person’s name appears at the end of the 
contract with that of the parties does not make 
it hiscontract. * * *” 


Citing as authority for such statement the case of 
Shriner v. Craft, 166 Ala. 146, 51 So. 884, mesa 
the court made the following statement: 

“The first assignments of error insisted on 
(numbered 1 and 2) are to the sustaining of the 
demurrer of Mary R. Shriner, on the ground 
that the complaint shows on its face that Mary 
R. Shriner was not a party to the contract sued 
on, and the third, fourth, and fifth assignments 
relate to the same subject, to wit, to the refusal 
of the [21] court to grant the motion for the dis- 
continuance of the case, because of the amend- 
ment of the complaint, by striking out the name 
of said Mary R. Shriner. 

‘‘There was no error in either action of the 


16 United States of America 


court. The contract sued on is set out in the com- 
plaint, and it states distinctly that it is between 
W. A. Shriner and John Craft. The fact that 
Mary R. Shriner’s name appears at the end of 
the contract with W. A. Shriner does not make 
it her contact. ~~ aaae : 


(See also 17 C.J.S. p. 803). 

Tf the above rule is to prevail the estate of eas 
Wigmore is not liable. 

The only analogous federal case called to my “ia 
tion is the case of Commissioner v. Bryson, 79 Fed: 
(2d) 397, wher ein J udge Denman i in as concurring 
opinion said: : 

“I coneur in the decision. The body of the 
waiver produced by, the Commissioner pur ports 
to be an agreement between the Br yson-Robin- 
son Corporation and the Commissioner. It is 

- on a printed form, furnished by the Commis: 
sioner, and the only insertions possibly to be 
‘attributed-to the taxpayer to whom it-is tendered 
are its name in the body of the instrument and 
the signature. It was not signed in the.corpo- 
rate name. The signer Bryson described himself 
to be a‘‘former secretary’’. In an accompanying 
‘letter he disclaims authority to act for the cor- 
poration. The wording of document contains no 
agreement on the part of Bryson individually. 
(Underscoring supplied) 


Whether the omission of the name of Mrs. Wig- 
more from the body of the waiver was due to care- 
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lessness, or the liability for taxes rested primarily 
upon the husband and originally there was no inten- 
tion to bind the wife by said waiver or consent, (Cole 
vy. Conimissioner, 81 Fed. (2d) 485) is mere surmise. 
In Crowe v. Commissioner, 86 Fed. (2d) 796, the 
following statement is made: 

= Ji is clearthat if respondent’s con- 
‘tention is correct, it must be by reason of impli- 
cations arising from the language of the statute 
and not by any elear expression of the lawmak- 
ers. Under such circumstances, the doubt must 

be construed in favor of the taxpayer.”’ [22] 


Judge Denman in Erskine v. U. 8S. 84 Fed. (2d) 
690-1 said: 

‘‘Such revenue acts must be construed strictly 
in favor of the appellant sought to be charged 
as importer. He is ‘entitled to the benefit of even 
a doubt’. Tariff Act 1897, 30 Stat. 151; United 
States v. Riggs, 203 U.S. 136, 139, 27 8. Ct. 39, 
40, 51 L. Ed. 127; Hartranft v. Wiegmann, 121 
U.S. 609, 616, 7S. Ct. 1240, 30 L. Ed. 1012; Mil- 
ler v. Standard Nut Margarine Co. 284 U.S. 498, 
508, 52. 8. Ct. 260, 76 L. Ed. 422.”’ 


(See also Miller, Collector v. Standard Nut Mar- 
garine Co. 284 U. 8. 498-508 and Commissioner vy. 
Bryson, 79 Fed. (2d) 397-403). 

It appears to me that there is a serious doubt 
whether Mrs. Wigmore’s Estate is bound by said 
waiver, and under the foregoing authorities said 
doubt should be resolved in favor of her estate. 

The burden is upon the plaintiff, by a preponder- 
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ance of the evidence, to establish that the statute of 
limitations has been waived. This the plaintiff has 
failed to do. 

Plaintiff is entitled to judgment on its second cause 
of action as prayed for, but will take nothing on its 
first cause of action. 

Plaintiff is directed to submit without delay pro- 
posed findings and judgment in accordance with this 
opinion. 

Dated: Los Angeles, California, January 5, 1943. 

BEN HARRISON, 
Judge. 


[Endorsed]: Filed Jan. 5, 1943. [23] 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled action came on for trial before 
the Court, sitting without a jury, at Los Angeles, 
California, on December 21, 1942. Plaintiff appeared 
by Leo V. Silverstein, United States Attorney for 
the Southern Division of California, Edward H. 
Mitchell and Edward J. O’Connor, Assistant United 
States Attorneys for said District, and Eugene 
Harpole, Special Attorney, Bureau of Internal 
Revenue. The defendants, The Estate of Olive 
Wills Wigmore and Philip Grey Smith, as Admin- 
istrator of the Estate of Olive Wills Wigmore, 
Deceased, appeared by Burr & Smith, their attor- 
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neys. The defendant J. A. Wigmore, never having 
been served with process, made no appearance. Doc- 
umentary evidence was introduced and thereafter 
the matter submitted to the Court upon briefs, and 
the Court having considered the evidence and the 
briefs submitted on behalf of the respective [24] 
parties, makes the following— 


FINDINGS OF FACT 


iv 
That the plaintiff is a corporate and sovereign 
body politic. 
ian 
That the defendants, The Estate of Olive Wills 
Wigmore, Deceased, and Philip Grey Smith, as 
Administrator with the will annexed of the Estate 
of Olive Wills Wigmore, Deceased, are and at all 
times herein mentioned have been residents of the 
State of California and of this judicial district. 


fT, 

That the commencement of the above-entitled ac- 
tion was requested and sanctioned by the United 
States Commissioner of Internal Revenue and was 
authorized by the Attorney General of the United 
States. 

LV 

That Olive Wills Wigmore died on March 1, 1941, 
a resident of the City of Pasadena, County of Los 
Angeles, State of California; that letters of admin- 
istration of her estate were issued by the Probate 
Division of the Superior Court of the State of 
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California in and for the County of Los Angeles 
in the probate proceeding entitled ‘‘In the Matter 
of the Estate of Olive Wills Wigmore, Deceased, 
No. 203,316.”’ 

Ve 
That the defendant Philip Grey Smith is the 
duly appointed, qualified and acting Administrator 
with Will cmnesad of the Estate of Olive Wills 
Wigmore. 

vig 

. That the. decedent Olive Wills Wigmore and. her 

facband, J. A. Wigmore, filed a joint Federal] in- 
come tax return for the taxable year 1933 on March 
13, 1934, disclosing-no tax. 


VII. 

That thereafter, and on the 17th day of Janu- 
ary, 1936, J. A. Wigmore and Olive Wills Wigmore 
signed a consent fixing the period of limitations on 
assessment of income and profits tax, which con- 
sent was in the words and figures following: [25] 

‘‘Consent Fixing Period of Limitations Upon 
Assessment of Income and Profits Tax 
Cleveland, Ohio, January 17, 1936 
‘‘In pursuance of the provisions of existing 
Internal Revenue Laws J. A. Wigmore, a tax- 
payer (or taxpayers) of Chesterland, Coauga 
County, Ohio, and the Commissioner of Inter- 
nal Revenue hereby consent and agree as fol- 
lows: 
“That the amount of any income, excess-. 
profits, or war-profits taxes due under any re- 
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turn (or returns) made by or on behalf of the 
above-named taxpayer (or taxpayers) for the 
taxable year (or years) 1933 under existing 
acts, or under prior revenue acts, may be as- 
sessed at any time on or before June 30, 1937, 
except that, if a notice of a deficiency in tax 
is sent to said taxpayer (or taxpayers) by reg- 
istered mail on or before said date, then the 
time for making any assessment as aforesaid 
shall be extended beyond the said date by the 
number of days during which the Commissioner 
is prohibited from making an assessment and 
for sixty days thereafter. 
J. A. WIGMORE 
Taxpayer 
OLIVE W. WIGMORE 
Taxpayer 


[Seal] GUY T. HELVERING 
Commissioner of Internal 
Revenue 
By A. CFC. 
January 31, 1936 


“Tf this consent is executed with respect to a 
year for which a joint return of a husband and 
wife was filed, it must be signed by both spouses, 
except that one spouse may sign as the agent 
for the other. * * * ” 


VIII. 
That on the 16th day of October, 1936, the Com- 
missioner of Internal Revenue, on his October, 1936, 
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No. 3 Assessment List, page 1, line 7, for the Hight- 
eenth Collection District of Ohio, assessed 1933 
income taxes, together with interest thereon against 
said Olive Wills Wigmore and J. A. Wigmore, 
jointly, in the aggregate amount of $2,981.27. [26] 


IDS 
That no part of the Federal income taxes as- 
sessed against Olive Wills Wigmore and J. A. 
Wigmore, jointly, for the year 1933, or interest 
thereon, has been paid. 


x 

That on the 12th day of April, 1941, the Com- 
missioner of Internal Revenue, on his March, 1941, 
Assessment List for the EKighteenth Collection Dis- 
trict of Ohio, Account No. 202,878, assessed income 
taxes against Olive Wills Wigmore for the taxable 
year 1940 in the sum of $2,321.89, of which tax 
there was paid the sum of $580.48 on March 14, 
1941, and that there now remains unpaid of said 
tax a balance of $1,741.41, together with interest 
thereon as provided by law. 


a8 
That Olive W. Wigmore did not consent that the 
said income taxes for the taxable year 1933 sould 
be assessed on or before June 30, 1937, or at any 
time after the 15th day of March, 1936. 


From the foregoing Findings of Fact, the Court 
draws the following— 
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CONCLUSIONS OF LAW 


Ik, 

That the consent or waiver of the statute of limi- 
tations signed by J. A. Wigmore and Olive W. 
Wigmore on January 17, 1936, was ineffective as 
to Olive Wills Wigmore and her estate and did 
not extend the time within which the Commissioner 
of Internal Revenue might assess income taxes 
against said Olive Wills Wigmore for the taxable 
vear 1933. 

AD, 

That the Commissioner of Internal Revenue was 
barred by the applicable statute of limitations from 
making any assessment of income taxes against 
Olive Wills Wigmore after the 15th day of March, 
1936. 

III. 

That neither Olive Wills Wigmore, her estate nor 
the defendant, Philip Grey Smith, as Administra- 
tor with the Will Annexed of the Estate of Olive 
Wills [27] Wigmore, Deceased, is indebted to the 
plaintiff for any sum whatsoever on account of in- 
come taxes for the taxable year 1933. 


IG 
That the defendants, The Estate of Olive Wills 
Wigmore, Deceased, and Philip Grey Smith, as 
Administrator with the Will Annexed of the Estate 
of Olive Wills Wigmore, Deceased, are indebted 
to the plaintiff for the sum of $1,741.41, together 
with interest provided by law, on account of the 
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unpaid income taxes of said Olive Wills Wigmore 
for the taxable year 1940. 


Vv. 

That the plaintiff is entitled to judgment against 
the defendants, The Estate of Olive Wills Wigmore, 
Deceased, and Philip Grey Smith, as Administrator 
with the Will Annexed of the Estate of Olive Wills 
Wigmore, Deceased, in the sum of $1,741.41, to- 
gether with interest thereon as provided by law, and 
for the plaintiff’s costs to be taxed. 


Dated: January 8, 1943. 
BEN HARRISON 
Judge. 
Approved as to Form: 
CLYDE R. BURR 
Attorney for Defendants. 


[Endorsed]: Filed Jan. 8, 1948. [28] 
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In the District Court of the United States in and 
for the Southern District of California 
Central Division 


No. 2499-BH 


UNITED STATES OF AMERICA, a corporate 
body politic, 
Plaintiff, 
v. 


THE ESTATE OF OLIVE WILLS WIGMORE, 
DECEASED, PHILIP GREY SMITH, as 
Administrator with the will annexed of the 
Estate of OLIVE WILLS WIGMORH, De- 
ceased, and J. A. WIGMORH, 

Defendants. 


JUDGMENT 


The above-entitled case came on for trial before 
the Court, sitting without a jury, at Los Angeles, 
on the 21st day of December, 1942. Plaintiff ap- 
peared by Leo V. Silverstein, United States Attor- 
ney for the Southern Division of California, Hd- 
ward H. Mitchell and Edward J. O’Connor, Assist- 
ant United States Attorneys for said District, and 
Eugene Harpole, Special Attorney, Bureau of In- 
ternal Revenue. The defendants, The Estate of Olive 
Wills Wigmore, Deceased, and Philip Grey Smith, 
as Administrator of the Estate of Olive Wills Wig- 
more, Deceased, appeared by Burr & Smith, their 
attorneys. The defendant J. A. Wigmore, never 
having been served with process, made no appear- 
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ance. Documentary evidence was introduced and 
thereafter the matter submitted to the Court upon 
briefs, and the Court having rendered its opinion 
and entered its findings of fact and conclusions of 
law— [29] 


Now, Therefore, It Is Ordered and Adjudged 
that the plaintiff have and recover judgment against 
the defendants, The Estate of Ove Wills Wigmore, 
Deceased, and Philip Grey Smith, as Administrator 
with the Will Annexed of the Estate of Olive Wills 
Wigmore, Deceased, for the sum of $1,741.41, prin- 
cipal, and $156.64, interest up to January 8, 1943, 
aggregating the total amount of $1,898.05, together 
with interest on the latter amount at the rate of 
7% per annum from that date, on account of the 
unpaid income taxes of Olive Wills Wigmore for 
the taxable year 1940, and for plaintiff’s costs, taxed 
Ane uMersmnnieOh pb. .u... eee 

BEN HARRISON 
Judge. 
Approved as to Form: 
CLYDE R. BURR 
Attorney for Defendants. 


Judgment entered Jan. 8, 1943. Docketed Jan. 8, 
1943. Book C. O. # 13 Page 219. Edmund L. Smith, 
Clerk. By Murray E. Wire, Deputy. 


[Endorsed]: Filed Jan. 8, 1943. [80] 
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[‘Title of District Court and Cause.] 
NOTICE OF APPEAL. 


Notice Is Hereby Given that the United States 
of America, the plaintiff above named, hereby ap- 
peals to the United States Circuit Court of Ap- 
peals for the Ninth Cireuit from the final judgment 
entered in this action on January 8, 1943. 


Dated: March 30, 1943. 

LEO V. SILVERSTEIN, 
U.S. Attorney, 

E. H. MITCHELL, 
Asst. U. 8S. Attorney, 

EUGENE HARPOULE, 
Special Attorney, 
Bureau of Internal Revenue. 

By EUGENE HARPOLE 
c Attorneys for Plaintiff. 


[Endorsed]: Filed and Mailed Copy to Philip 
Grey Smith, Atty. for Defts. Mar. 31, 1943. Kd- 
mund L. Smith, Clerk. By John A. Childress, Dep- 
uty Clerk. [81] 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS UPON WHICH 
PLAINTIFF INTENDS TO RELY UPON 
APPEAL. 


The plaintiff, United States of America, desig- 
nates the following as the points upon which it 
intends to rely upon appeal: 


28 United States of America 


1. The District Court erred in its Finding of 
Fact numbered XI in that said Finding of Fact 
is not supported by the evidence before the Court 
and is contrary to the evidence before the Court 
and conflicts with the Court’s Findings of Fact 
numbered VI and VIJ, which correctly embodied 
the evidence introduced. [382] 

2. The District Court erred in its Conclusion of 
Law numbered I, for the reason that said Conclu- 
sion of Law is not supported by the Court’s Find- 
ings of Fact and is repugnant to the Court’s Find- 
ings of Fact numbered VI and VIL. 

3. The District Court erred in its Conclusion of 
Law numbered II for the reason that said Con- 
clusion of Law is not supported by the Court’s 
Findings of Fact and is repugnant to the Court’s 
Findings of Fact numbered VI and VII. 

4. The District Court erred in its Conclusion of 
Law numbered III for the reason that said Con- 
clusion of Law is not supported by the Court’s 
Findings of Fact and is repugnant to the Court’s 
Findings of Fact numbered VI and VII. 

5. The District Court erred in its Conclusions of 
Law numbered V for the reason that said Con- 
clusion of Law is not supported by the Court’s 
Findings of Fact and is repugnant to the Court’s 
Findings of Fact numbered VI and VIL. 

6. The District Court erred in failing to con- 
clude as a matter of law that the consent signed bv 
Olive Wills Wigmore on the 17th day of January, 
1936, and fully set forth in the Court’s Finding of 
Fact numbered VII, was valid and binding upon 
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Olive Wills Wigmore and her estate and extended 
the time within which the Commissioner of Inter- 
nal Revenue might assess income and excess profits 
taxes against her for the taxable year 1933 to and 
including June 30, 1937. 

7. The District Court erred in entering Judg- 
ment in favor of the defendants and against the 
plaintiff for the reason that the evidence intro- 
duced and the Court’s Findings of Fact numbered 
VI and VII require that as a matter of law Judg- 
ment should be entered for the plaintiff. 


Dated: March 30, 1943. 
LEO V. SILVERSTEIN, 
U. S. Attorney, 
E. H. MITCHELL, 
Asst. U. S. Attorney, 
EUGENE HARPOLE, 
Special Attorney, 
Bureau of Internal Revenue. 
By EUGENE HARPOLE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Mar. 31, 1943. [83] 


[Title of District Court and Cause.] 


PLAINTIFF-APPELLANT’S DESIGNATION 
OF RECORD ON APPEAL. 


The Appellant, the Plaintiff in the above entitled 
action, hereby designates the following portions of 
the record, proceedings and evidence to be contained 
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United States of America 


in the record on appeal in the above entitled action: 


ww 


On 


ie. 
125, 


Complaint ; 

Answer: 

Plaintiff’s Exhibit 1, the 1933 income tax 
return of Olive Wills Wigmore; 

Plaintiff’s Exhibit 2, the waiver of Statute 
of Limitations; [84] 

Plaintiff’s Exhibit 3, the Commissioner’s Oc- 
tober No. 3, 1936 assessment list ; 

Opinion of District Court; 

Findings of Fact and Conclusions of Law; 
Judgment ; 

Notice of Appeal; 

Statement of Points upon whieh plaintiff im- 
tends to rely upon appeal; 

This designation ; 

Certificate of Clerk of the District Court. 


Dated: March 30, 1943. 


LEO V. SILVERSTEIN, 
U. S. Attorney, 
BA via CEE 
Asst. U. 8. Attorney, 
EKUGENE HARPOLB, 
Special Attorney, 
Bureau of Internal Revenue. 
By EUGENE HARPOLE, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Mar. 31, 1948. [85] 
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[Title of District Court and Cause.]} 
CERTIFICATE OF CLERK 


1, Edmund L. Smith, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 35 inclusive contain full, 
true and correct copies of: Complaint; Answer of 
Philip Grey Smith, as Administrator ete.; Plain- 
tiff’s Exhibits Nos. 1, 2 and 3; Opinion; Findings 
of Fact and Conclusions of Law; Judgment; No- 
tice of Appeal; Statement of Points upon which 
Plaintiff Intends to Rely upon Appeal and Desig- 
nation of Record on Appeal which constitutes the 
record on appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit. 


Witness my hand and the seal of said District 
Court this 14 day of April, A. D., 1948. 
[Seal] EDMUND L. SMITH 
Clerk 
By THEODORE HOCKE 
Deputy Clerk. 
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[Endorsed]: No. 10404. United States Circuit 
Court of Appeals for the Ninth Circuit. United 
States of America, Appellant, vs. Philip Grey 
smith, as Administrator with will annexed of the 
Estate of Olive Wills Wigmore, Deceased, and J. A. 
Wigmore, Appellees. Transcript of Record. Upon 
Appeal from the District Court of the United States 
for the Southern District of California, Central 
Division. 

Filed April 15, 1948. 

PAUL P. O'BRIEN, 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 


In the United States Cireuit Court of Appeals 
For the Ninth Circuit 


No. 10404 


UNITED STATES OF AMERICA, A CORPO- 
RATE BODY POLITIC, 
Plaintits, 
vs. 


THE ESTATE OF OLIVE WILLS WIGMORE. 
PHILIP GREY SMITH, as Administrator 
with will annexed of the Estate of Olive Wills 
Wigmore, deceased, and J. A. WIGMORE. 

Defendants. 


APPELLANT'S STATEMENT OF POINTS TO 
BE URGED UPON APPEAL. 


1. That the District Court erred in its Finding 
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of Fact numbered XI in that said Finding of Fact 
is not supported by the evidence before the Court 
and is contrary to the evidence before the Court 
and conflicts with the Court’s Findings of Fact 
numbered VI and VII, which correctly embodied 
the evidence introduced. 

2. That the District Court erred in its Conclusion 
of Law numbered I, for the reason that said Con- 
clusion of Law is not supported by the Court’s Find- 
ings of Fact and is repugnant to the Court’s Find- 
ings of Fact numbered VI and VII. 

3. That the District Court erred in its Conclu- 
sion of Law numbered II, for the reason that said 
Conelusion of Law is not supported by the Court’s 
Findings of Fact and is repugnant to the Court’s 
Findings of Fact numbered VI and VII. 

4. That the District Court erred in its Conelu- 
sion of Law numbered III, for the reason that said 
Conclusion of Law is not supported by the Court’s 
Findings of Fact and is repugnant to the Court’s 
Findings of Fact numbered VI and VII. 

do. That the District Court erred in its Conclu- 
sions of Law numbered V, for the reason that said 
Conclusion of Law is not supported by the Court’s 
Findings of Facet and is repugnant to the Court’s 
Findings of Fact numbered VI and VII. 

6. That the District Court erred in failing to 
conclude as a matter of law that the consent signed 
by Olive Wills Wigmore on the 17th day of Janu- 
ary, 1936, and fully set forth in the Court’s Finding 
of Fact numbered VII, was valid and binding upon 
Olive Wills Wigmore and her estate and extended 
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the time within which the Commissioner of Internal 
Revenue might assess income and excess profits 
taxes against her for the taxable year 1933 to and 
including June 30, 1937. 

7. That the District Court erred in entering 
Judgment in favor of the defendants and against 
the plaintiff for the reason that the evidence intro- 
duced and the Court’s Findings of Fact numbered 
VI and VII require that as a matter of law Judg- 
ment should be entered for the plaintiff. 


Dated: This 14th day of April, 1943. 
LEO V. SILVERSTEIN, 
U. S. Attorney, 
EK. H. MITCHELL, 
Asst. UL Sante 
EUGENE HARPOLE, 
Special Attorney, 
Bureau of Interna] Revenue. 
By EUGENE HARPOLE 
Attorneys for Appellant- 
Plaintiff 
Received copy of the within Appellant’s State- 
ment of Points to be urged upon Appeal this 14th 
day of April, 1948. 
CLYDE R. BURR 
Attorney for Philip Grey 
Smith, Administrator 


[Endorsed]: Filed Apr 15, 1943. Paul P. O’Brien, 
Clerk. 


